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record has been entered in the III System, it
is available to that individual for review,
upon presentation of appropriate identifica-
tion, and in accordance with applicable state
and federal administrative and statutory
regulations. Appropriate identification in-
cludes being fingerprinted for the purpose of
insuring that he is the individual that he
purports to be. The record on file will then
be verified as his through comparison of fin-
gerprints.

Procedure. 1. All requests for review must
be made by the subject of the record through
a law enforcement agency which has access
to the III System. That agency within statu-
tory or regulatory limits can require addi-
tional identification to assist in securing a
positive identification.

2. If the cooperating law enforcement agen-
cy can make an identification with finger-
prints previously taken which are on file lo-
cally and if the FBI identification number of
the individual’s record is available to that
agency, it can make an on-line inquiry
through NCIC to obtain his III System
record or, if it does not have suitable equip-
ment to obtain an on-line response, obtain
the record from Clarksburg, West Virginia,
by mail. The individual will then be afforded
the opportunity to see that record.

3. Should the cooperating law enforcement
agency not have the individual’s fingerprints
on file locally, it is necessary for that agen-
cy to relate his prints to an existing record
by having his identification prints compared
with those already on file in the FBI, or, pos-
sibly, in the state’s central identification
agency.

4. The subject of the requested record shall
request the appropriate arresting agency,
court, or correctional agency to initiate ac-
tion necessary to correct any stated inaccu-
racy in his record or provide the information
needed to make the record complete.

§20.36. This section refers to the require-
ments for obtaining direct access to the IIT
System.

§20.37. The 120-day requirement in this sec-
tion allows 30 days more than the similar
provision in subpart B in order to allow for
processing time that may be needed by the
states before forwarding the disposition to
the FBI.

[Order No. 662-76, 41 FR 34949, Aug. 18, 1976,
as amended by Order No. 1438-90, 55 FR 32075,
Aug. 7, 1990; Order No. 2258-99, 64 FR 52229,
Sept. 28, 1999]
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§21.1 Definitions.

(a) Agency proceeding. An agency
process as defined by 5 U.S.C. 551 (5), (7)
and (9).

(b) Alien. Any person who is not a cit-
izen or national of the United States.

(c) Judicial proceeding. Any action or
suit, including any condemnation, pre-
liminary, informational or other pro-
ceeding of a judicial nature. Examples
of the latter include, but are not lim-
ited to, hearings and conferences before
a committing court, magistrate, or
commission, grand jury proceedings,
pre-trial conferences, depositions, and
coroners’ inquests. It does not include
information or investigative pro-
ceedings conducted by a prosecuting
attorney for the purpose of deter-
mining whether an information or
charge should be made in a particular
case. The judicial proceeding may be in
the District of Columbia, a State, or a
territory or possession of the United
States including the Commonwealth of
Puerto Rico or the Trust Territory of
the Pacific Islands.

(d) Pre-trial conference. A conference
between the Government Attorney and
a witness to discuss the witness’ testi-
mony. The conference must take place
after a trial, hearing or grand jury pro-
ceeding has been scheduled but prior to
the witness’ actual appearance at the
proceeding.

(e) Residence. The term residence is
not limited to the legal residence, but
includes any place at which the witness
is actually residing and at which the
subpoena or summons is served. If the
residence of the witness at the time of
appearance is different from the place
of subpoena or summons, the new place
of residence shall be considered the
witness’ residence for computation of
the transportation allowance; but, if
the witness is on a business or vacation
trip at the time of appearance, the wit-
ness shall be paid for travel from the
place of service if this does not result
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§21.2

in the witness being paid for more trav-
el than is actually performed.

(f) Summons. An official request, invi-
tation or call, evidenced by an official
writing of the court, authority, or
party responsible for the conduct of the
proceeding.

§21.2 Employees of the United States
serving as witnesses.

(a) Applicability. This section applies
to employees of the United States as
defined by 5 U.S.C. 2105, except those
whose pay is disbursed by the Sec-
retary of the Senate or the Clerk of the
House of Representatives.

(b) Entitlement to travel expenses—(1)
Official capacity. An employee is enti-
tled to travel expenses (in accordance
with §21.2(c)) in connection with any
judicial or agency proceeding with re-
spect to which the employee is sum-
moned (and is authorized by the em-
ployee’s agency to respond to such
summons), or is assigned by his or her
agency:

(i) To testify or produce official
records on behalf of the United States,
or

(ii) To testify in his or her official ca-
pacity or produce official records on
behalf of a party other than the United
States.

The witness appropriation of the De-
partment of Justice is not available for
expenses incurred under these condi-
tions.

(2) Unofficial capacity, federal involve-
ment. An employee is entitled to travel
expenses (in accordance with paragraph
(c) of this section) in connection with
any judicial or agency proceeding with
respect to which the employee is sum-
moned to testify on behalf of the
United States. If an employee is sum-
moned to testify on behalf of a party
other than the United States, the em-
ployee’s travel expenses shall be pay-
able by the court, authority, or party
which caused the employee to be sum-
moned.

(38) Unofficial capacity, no Federal in-
volvement. An employee who appears as
a witness in any judicial proceeding in
an unofficial capacity in which there is
no Federal involvement is not author-
ized Government travel expenses and
may retain reimbursement for expenses
which he or she receives from the
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court, authority or party which caused
the employee to be summoned.

(c) Allowable travel expenses. An em-
ployee qualifying for payment of travel
expenses by virtue of being called in an
official capacity or on behalf of the
United States shall be paid at rates and
in amounts allowable for other pur-
poses under the provisions of 5 U.S.C.
5702-5705 and applicable regulations
prescribed thereunder by the Adminis-
trator, General Services, and the em-
ploying agency. Such payment shall be
reduced to the extent that the travel
expenses are paid to the employee for
his or her appearance by the court, au-
thority, or party which caused the em-
ployee to be summoned as a witness in
an official capacity on behalf of a party
other than the United States.

(d) Payment and reimbursement—(1)
Payable by the employing agency. If an
employee serves as a witness, and the
case involves the activity in connec-
tion with which he or she is employed,
the travel expenses are payable from
the appropriation of the employing
agency. The Comptroller General has
defined the extent to which the case
must be related to the agency’s activ-
ity as a condition to the agency’s re-
sponsibility for payment in 23 Comp.
Gen. 47, 49 (1943), which states ‘‘the em-
ploying agency is required to pay . . .
the traveling expenses incurred by the
witness only where the information or
facts ascertained by the employee as
part of his official duties forms the
basis of the case, or where the pro-
ceeding is predicated upon a law that
that agency is required to administer.”
In 39 Comp. Gen. 1, 2 (1959), the Comp-
troller General determined that if an
employee testifies regarding facts and
information he or she acquires in the
course of his or her assigned duties, the
employing agency is responsible for the
payment of the employee’s travel ex-
penses. In these instances, the witness
appropriation of the Department of
Justice is not available for payment of
expenses.

(2) Payable by the Department of Jus-
tice. If an employee appears on behalf
of the United States in an unofficial
capacity in a judicial proceeding in-
volving the Department of Justice, the
employee’s travel expenses are payable
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